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IN THE MATTER OF THE 
APPLICATION OF THE BOROUGH OF 
ENGLEWOOD CLIFFS, COUNTY OF 
BERGEN 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: BERGEN COUNTY 
 
DOCKET NO.: BER-L-6119-15 
 
 

CIVIL ACTION – MOUNT LAUREL 
 

CERTIFICATION OF MICHAEL 
MISTRETTA, P.P., IN SUPPORT OF 

MOTION TO RECONSIDER   
 
 
Michael Mistretta, P.P., of full age, accordingly to law, duly certifies: 

 
1. I am a licensed Professional Planner in the State of New Jersey and principal 

at Harbor Consultants, Inc.  

2. The Borough of Englewood Cliffs has retained Harbor Consultants as a 

planning consultant. As such, I am fully familiar with the facts submitted herein.  

3. I have reviewed the Court’s Order, dated June 8, 2020, issued in response to 

the Motion in Aid of Litigant’s Rights of Fair Share Housing Center (“FSHC”). 

4. I write this Certification in support of the Borough’s Motion to Reconsider 

this decision.   

Conclusions 

5. Based on the facts set forth below, I have reached the following conclusions: 

a. Following the principles firmly established by COAH, which demand that only 
sites realistic for inclusionary zoning contribute to the RDP, and using the Master’s 
analysis, the Borough’s RDP should be 160, and the Borough is entitled to satisfy that 
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entire RDP through traditional inclusionary zoning (20% set-asides) without having 
to expend its own money to comply or through compliance techniques that require the 
expenditure of municipal dollars. 
 
b. It is not possible to satisfy an RDP of 174 exclusively through 100 percent 
affordable projects without violating the FHA, COAH regulations and/or the Supreme 
Court’s promises in Mount Laurel IV 
 
c. It is not possible to satisfy an RDP of 174 exclusively through traditional 
inclusionary developments without violating the FHA, COAH regulations and/or 
Mount Laurel IV. 
 
d. It is not possible to satisfy the 174 RDP through a combination of implementing 
the 57-unit project in the 2019 HEFSP, and finding other ways to address the 117-unit 
shortfall, without violating the FHA, COAH regulations and/or Mount Laurel IV. 
 
e. It is not possible to satisfy the 174 RDP by scaling back the 57-unit project in the 
2019 HEFSP to avoid $5,570,000 in demolition/reconstruction costs and finding other 
ways to address a larger shortfall, without violating the FHA, COAH regulations 
Mount Laurel IV. 
 
f. In apparent recognition that the Borough correctly asserted that it was impossible to 
comply with this Court’s January, 17, 2020 ruling without violating the FHA, COAH 
regulations and/or Mount Laurel IV, this Court has created a new standard 
unprecedented in COAH jurisprudence. 
 

The basis for these conclusions follows. 

             6.   Following the Court’s January 17, 2020 decision, it was my job to see if I could 

fashion a plan to address the Court’s decision for the Borough’s consideration.  

            7. I could not find a way to draft a valid plan without violating the FHA, COAH 

regulations and Mount Laurel IV. To draft a valid plan, it is essential, initially, to establish 

the framework of applicable laws within which to work. That was as true for me as it is for 

the Special Counsel/Master. My understanding of the legal framework for the crafting of a 

plan includes the following.  

The FHA 

          8. The FHA prohibits requiring a municipality to expend its own money to comply:  

Nothing in [this Act] shall require a municipality to raise or expend municipal 
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revenues in order to provide low and moderate income housing. 

N.J.S.A. 52:27D-311(d)  

Similarly, N.J.S.A 52:27D-302 (h)  provides “. . . .While provision for the actual construction 

of that housing by municipalities is not required, they are encouraged but not mandated to 

expend their own resources to help provide low and moderate income housing. 

(emphasis added) 

COAH Regulations 

9. As explained in my May 14, 2020 Certification (paragraph 27), applicable law 

clearly conferred an option on municipalities to satisfy their entire RDP through the rezoning 

of some of the sites that contributed to it.  

a. Thus, when COAH first proposed regulations for Round 2 on March 15, 1993, it 

described the proposed vacant land regulations it subsequently adopted as follows: 

Subchapter 4 introduces the concept of realistic development potential. 
Through this concept, the Council will make site-by-site determinations 
regarding which sites could realistically develop for low and moderate 
income housing during the period of substantive certification, if 
appropriately zoned. Only the sites determined by the Council to be 
realistic would be included in calculating the municipal realistic 
development potential. Where the municipal development potential is less 
than the housing need, the Council is empowered to require the municipality 
to capture a contribution toward the housing need as development or 
redevelopment take place.  
 
[25 N.J.R. 1121 (March 15, 1993) (emphasis added)].. 

b.  When COAH re-proposed Round 2 regulations on December 20, 1993, which it 

subsequently adopted, it used identical language to the quote in paragraph 27 (a) above, 

thereby re-affirming that the point of the RDP calculation was to include only those sites that 

“could realistically develop for low and moderate income housing during the period of 
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substantive certification”  in order to calculate the realistic development potential. 25 

N.J.R. 5786 

c. Similarly, COAH explained the purpose of the multistep procedure to determine 

the RDP of a land-poor municipality as follows: 

Where a municipality attempts to demonstrate that it does not have the 
capacity to address the housing obligation calculated by the Council, the 
municipality shall identify sites that are realistic for inclusionary 
development in order to calculate the realistic development potential 
(RDP)  of the community, in accordance with N.J.A.C. 5:93-4.2. . . .  

 
[N.J.A.C.5:93-4.1 (b) (emphasis added)] 

d. Consistent with the principle that a town should be able to satisfy its RDP by 

zoning sites that were realistic for inclusionary zoning, the premise of N.J.A.C.5:93-4.2 (g) is 

that the worst a land-poor municipality could do to satisfy its RDP would be to have to 

rezone some of the sites that contributed to the RDP, but that COAH would give land-poor 

municipalities the option to use the full menu of compliance techniques established in COAH 

regulations to enable them to fashion plans that they deem to be the best plan for their 

communities. 

e.   In response to a Comment, COAH also explained that a municipality should have 

the “option” to satisfy its RDP through rezoning sites that contributed to it: 

90. COMMENT: In calculating realistic development potential, the Council 
establishes a minimum of six units per acre and a maximum 20 percent set-
aside. The rule should state that the Council will require higher densities 
where the site will support them. The rule should also establish a 20 percent 
set-aside as a minimum. 
  
RESPONSE: In general, the Council views the density of six units per acre to 
be a minimum in the calculation of realistic development potential. It has and 
will utilize higher densities when the surrounding land uses indicate that 
higher densities are appropriate. The 20 percent set-aside is viewed as a 
maximum. This is because municipalities have the option to zone for their 
entire housing obligation. The Council is not empowered to require 
municipalities to spend municipal funds to subsidize inclusionary 
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developments. Absent such subsidies, a 20 percent set-aside is, generally, the 
maximum requirement of the private sector. 
 
[25 N.J.R. 5770 (December 20, 1993) (emphasis added)]. 

10. In addition to the above authority, it has come to my attention that the Court 

decided a case entitled In re Adoption of N.J.A.C. 5:96, 416 N.J. Super. 462, 504-505 (App 

Div. 2010) aff’d 215 N.J. 578 (2013). In this case, land-poor municipalities stated, “the 

direct expenditure of municipal revenue represents the only means by which [we] can 

satisfy our obligations”. In response, the Appellate Division said you should be able to 

satisfy your obligations “solely by zoning for inclusionary developments”; and, if you 

can’t, you should seek “an adjustment of its affordable housing obligations on that 

basis”. Id., at 472 (emphasis added). 

11. By stating that a municipality must be able to satisfy its entire fair share through 

inclusionary development, the FHA provides a solid foundation for the principles that COAH 

repeatedly asserted above.  N.J.S.A. 52:27D-311 (a). 

Mount Laurel IV 

11. Of course, I am thoroughly familiar with Mount Laurel IV where the Court made 

certain statements to “participating” municipalities like Englewood Cliffs. In this regard, the 

Supreme Court promised municipalities that they would not be punished for COAH’s failure 

to do its job: “Second, it bears emphasizing that the process established is not intended 

to punish the towns represented before this Court, or those that are not represented but 

which are also in a position of unfortunate uncertainty due to COAH’s failure to 

maintain the viability of the administrative remedy.” Id. at 23 (emphasis added). To 

ensure that the 300 + participating municipalities would not suffer prejudice for COAH’s 

failure to do its job if they participated in the newly minted judicial procedure, the Supreme 
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Court ruled that such participating municipalities – including Englewood Cliffs – would 

receive “like treatment” to municipalities that had secured a transfer of their cases 

from a court to COAH following the enactment of the FHA in 1985. Id at 27 (emphasis 

added). Thus, municipalities that volunteered to participate in the Supreme Court’s new 

procedures had a reasonable expectation that trial judges would treat them no worse than 

COAH would have had COAH adopted valid regulations and processed their petitions to a 

conclusion. 

Borough’s Response to January 17, 2020 Decision in View of Legal Framework Set 
Forth Above 

 
12. As a result of the inability of the Borough’s professionals to formulate a plan in 

light of the legal framework set forth above, the Borough adopted Resolution 20-70 on 

March 11, 2020. Through that Resolution, the Borough essentially informed the Court that it 

cannot comply with its decision in light of applicable laws because it is impossible to do so. 

However, the Borough made clear, that, while aggressive, the Borough would be willing to 

comply with the recommendations of the Master. In this regard, the Master made several 

material recommendations: 

a. The Borough’s RDP is 156 and its unmet need is 428 subject to various adjustments 
such as whether there really are 3 developable acres on the Lighthouse site after the 
parties supplied the Master the additional information she requested; 
 

b. The Borough’s plan to address an RDP of 77 is sound, subject to the Borough 
responding to and/or addressing the title issues that the Borough learned about for the 
first time at trial; 
 

c. The Borough’s plan to address the unmet need is sound subject to (a) the Borough 
adding the old LG site  to target for an overlay ordinance; and (b) the Borough using 
a flat density of 20/acre with a flat set-aside of 20 percent on the three overlay areas 
the Borough targeted regardless of whether the affordable housing is for-sale or rent; 
 

d. The Prentice Hall site does not generate an RDP; 
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e. The 800 Sylvan and Cioffi sites do generate an RDP and are not unmet need sites - a 
proposition with which FSHC agreed; 
 

f. The Borough is entitled to rental bonuses for up to 25 percent of its RDP; and 

g. The Borough is entitled to cure any deficiencies the Court finds with its plan and that, 
in accordance with COAH standards, the Court should authorize her to work with the 
Borough for 90 days to achieve this. 
 

Unfortunately, the Court rejected all of these recommendations, leaving us with a realistic 

development potential that is patently unrealistic. 

13. Similarly, on April 9, 2020, as we approached the April 16, 2020 deadline to 

submit a plan to comply with the Court’s January 17, 2020 decision, the Borough wrote to 

the Court as follows: 

In the absence of the Court declaring this case to be a final judgment, I 
would ask the Court to consider where that leaves us. The Borough, through 
Resolution 20-70, has made its position clear. We cannot find a way to 
comply with this Court’s rulings without violating the FHA, COAH 
regulations and the Supreme Court’s promise that no participating 
municipality will be punished for COAH’s failure to satisfy its obligations. I 
dare say that if you turn the task over to the Masters of formulating a plan to 
satisfy your rulings, they could not fashion a plan (i) that shows the same 
deference to the FHA that the Supreme Court has exhibited and pledged for 
almost half a century; (ii) that complies with COAH standards; and (iii) that is 
not punitive. Indeed, if we are wrong, we would respectfully and openly invite 
the Masters to present us with a plan that meets these fundamentals.   

 
 [April 9, 2020 correspondence to Court at pages 1-2]  
 
 14. To date, the Masters have not presented a proposal (i) that shows the same 

deference to the FHA that the Supreme Court has exhibited and pledged for almost half a 

century; (ii) that complies with COAH standards; and (iii) that is not punitive. Indeed, I do 

not see how the Master would be any more able to do so than I was without making new laws 

and thereby doing what the Supreme Court warned trial judges not to do: to become a 

“replacement agency” for COAH.  
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a. Following the principles firmly established by COAH, which demand that only 
sites realistic for inclusionary zoning contribute to the RDP, and using the Master’s 
analysis, the Borough’s RDP should be 160,  and the Borough is entitled to satisfy 
that entire RDP through traditional inclusionary projects on some of the sites that 

contribute to the RDP. 
 

 15. Notwithstanding the prior rulings of the Court, it is useful to bring into focus what 

the RDP should be were we to use the Master’s analysis; and what the Borough’s rights 

should be if we accept all of the recommendations of the Master. This will help put the 

analysis that follows in perspective.   

16. Based upon the COAH standards discussed above, only sites realistic for 

inclusionary development should contribute to the RDP. 

17. As illustrated on page 38 of her revised report, dated December 18, 2019, the 

Master recommended an RDP of 156 by assigning an RDP to various sites as follows:  

 
 Revised Table 5 Master’s 156-Unit RDP Recommendation 

 

Site # Block Lot Location 
Total
Area

Net 
Acres Density 

Total
Units RDP 

17-20 303 35, 36, 37, 44 Wood Road / Bolz Street 0.91 0.91 10 9.1 1.8 

21-23 303 
40.05, 40.07 

& 40.08 
Sara Hill Lane 0.67 0.67 10 6.7 1.3 

35 601 14 Kim Hunter Road 0.95 0.95 6 5.7 1.1 

36 601 15 Kim Hunter Road 1.78 1.78 6 10.7 2.1 

41 603 20 Summit Street 1.04 1.04 10 10.4 2.1 

55-56 802 7.01 & 7.02 Floyd Street 1.43 1.43 10 14.3 2.9 

64-65 1009 15 & 16 Laurie Drive 0.69 0.69 10 6.9 1.4 

67 1101 6 Roberts Road 0.73 0.73 10 7.3 1.5 

29-31 513 
514 

4, 7 
4, 5 

Municipal 100%
Affordable Housing Site 

2.03 2.03 - 57.0 11.4 

72 1202 2 980 Sylvan Avenue 5.81 3.0 20 60 12 

A 201 
205 

10-14 
1, 4 20-32 Sylvan Avenue 1.90 1.90 20 38 7.6 

D 910 1 800 Sylvan Avenue 20+ 18.43 30 552.9 110.6 

      Total RDP 156 
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 18. All of the sites are realistic for inclusionary development except for the 

Lighthouse site, which the Borough contends should not generate any RDP. However, while 

the Master preliminarily assigned an RDP of 11.4 units to the site premised upon the 

assumption that there were three developed acres, she invited input from the parties if they 

had better information: “If I didn’t say this initially, I would like to see the L.O.I., the actual 

L.O.I. for the site to do the calculation…” See December 4, 2019 Transcript, at page 28, lines 

2 through 5. In response, the Borough provided a map showing a wetland delineation that 

revealed only 1.66 developable acres. See Correspondence, dated January 2, 2020, attached 

hereto as Exhibit A, including the Master’s request and the Borough’s response. Applying 

the density that the Master deemed appropriate, the 1.66 acres would generate an RDP of 6.6 

instead of 11.4.  

 19. Similarly, the RDP for the municipal site is 11.4 based upon the assumption that 

the site can accommodate 57 units. If the title issues reduce the site yield, or if the Borough 

should ever be required to sell the 1.9 million dollar property it bought and replenish the trust 

fund, the RDP for the site should be adjusted accordingly. 

 20. Finally, during the Builder’s Remedy phase of the trial, the Master was persuaded 

that the 800 Sylvan site could accommodate 600 units, not 552.9. This increases the RDP for 

the site from 110.6 to 120. 

21. Taking into account the changes to the Lighthouse site and the 800 Sylvan site 

and presuming that the site in the 2019 HEFSP could accommodate 57 units, the Master’s 

adjusted RDP is 160. 

 22. Although the Master was aggressive with her calculations, the Borough would be 

willing to follow the Master’s recommendations.  

 23. Assuming an RDP of 160, the COAH standards clearly entitle the Borough to 

BER-L-006119-15   06/29/2020 5:40:44 PM  Pg 9 of 64 Trans ID: LCV20201140363 



 

10 
 

satisfy the entire RDP by rezoning just some of the sites that contribute to it. See Paragraphs 

9-11. 

24. Alternatively, COAH standards clearly entitle the Borough to use compliance 

techniques such as 100 percent affordable projects to satisfy the RDP. N.J.A.C.5:93-4.2 (g). 

b.  The Court assigned an RDP of 174, utilizing different sites from those which the 
Master used to calculate the RDP. 

 
25.  While the Master calculated an RDP of 156 based upon Table 5 of her December 

18, 2019 report reproduced above and called for adjustments to that number resulting in a 

recalibrated RDP of 160, the Court determined that the Borough’s RDP should be 174. I have 

prepared the chart below, based upon the Court’s opinion, showing the basis for the Court’s 

conclusion that the RDP is 174.  

Table A – Court’s Decision January 17, 2020 

Site # Block Lot Location Total 
Area 

Net 
Acres 

Density Total 
Units 

RDP 

17-20 303 35, 36, 
37, 44 

Wood Road/ 
Bolz Street 

 

0.91 0.91 10 9.1 1.8 

21-23 303 40.05, 
40.07 & 

40.08 

Sara Hill Lane 0.67 0.67 10 6.7 1.3 

35 601 14 Kim Hunter Road 
 

0.95 0.95 6 5.7 1.1 

36 601 15 Kim Hunter Road 
 

1.78 1.78 6 10.7 2.1 

41 603 20 Summit Street  
 

1.04 1.04 10 10.4 2.1 

55-56 802 7.01 & 
7.02 

Floyd Street 1.43 1.43 10 14.3 2.9 

64-65 1009 15 & 16 Laurie Drive 
 

0.69 0.69 10 7.3 1.4 

67 1101 6 Roberts Road 
 

0.73 0.73 10 7.3 1.5 

29-31 513 
514 

4, 7 
4, 5 

Municipal 100% 
Affordable 

Housing Site 

2.03 2.03 - 57.0 11.4 

72 1202 2 980 Sylvan 
Avenue 

(Lighthouse Site) 

5.81 3.0  20 33.2  
12 
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A 201 
205 

10-14 
1,4 

20-32 Sylvan 
Avenue 

1.90 1.90 20 38 Unmet 
Need 
Site 

B 207 6 Prentice Hall/ 
Future LG (111 
Sylvan Avenue) 

 

27.03  25  136 

C 1202 2.01 1000 Sylvan 
Avenue/ Current 

LG 
 

    Unmet 
need 
site 

D 910 1 800 Sylvan 
Avenue 

20+   600 Unmet 
Need 
Site 

- 908 7 North Cliff 
School 

 

    --- 

Total RDP of 174
 

 
26.  While there is only a 14-unit differential in the 160 RDP supported by the 

Master’s analysis and the 174 RDP that the Court determined, the Master and Judge used 

different sites to calculate the RDP. Most significantly, the Master applied an RDP to the 800 

Sylvan and Cioffi sites (as did FSHC and the Borough); and did not apply an RDP to the new 

LG site. The Court applied an RDP to the new LG site and no RDP to 800 Sylvan and Cioffi, 

treating the sites as unmet need sites. 

27. The primary difference between the Court and the Master is that (with the 

exception of the Lighthouse site), the Master was faithful to the COAH principle detailed in 

paragraph 9 while the Court was not. More specifically, the Master -- with her training as a 

Professional Planner and her employment experience with COAH -- faithfully followed the 

principle (subject to the one Lighthouse exception) that only sites realistic for inclusionary 

zoning should generate an RDP. That principle provides a solid foundation for the Master’s 

conclusion that the 800 Sylvan and Cioffi sites generate an RDP and that the new –LG does 

not. 
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28. The Court’s January 17, 2020 decision tasked the Borough with fashioning a plan 

to meet its RDP, not the Master’s. It is the departures that the Court made from the COAH 

standard that only sites realistic for inclusionary development should contribute to the RDP 

that culminated in the Borough taking the position that it cannot comply with the Court’s 

decision without violating the FHA, COAH regulations and/or Mount Laurel IV. 

c. It is not possible to satisfy an RDP of 174 exclusively through 100 percent 
affordable projects without violating the FHA, COAH regulations and/or the 

Supreme Court’s promises in Mount Laurel IV. 
 

31. Historically, the vast majority of affordable housing in the state has resulted from 

traditional inclusionary zoning; and municipally-sponsored 100 percent affordable housing 

projects. See In the Matter of  the Application of the Municipality of Princeton, et al., Docket 

No. MER-L-1550-15 (Law Div. 2018), at 209.  Consequently, when deciding how to satisfy 

its RDP, the municipality typically chooses to rely upon (a) traditional inclusionary zoning; 

(b) a municipally-sponsored 100 percent affordable housing project(s) or (c) a combinations 

of the two techniques. 

32. Given the two predominate compliance techniques, in this section, I will explain 

why it is not possible for the Borough to satisfy an RDP of 174 by relying exclusively on 100 

percent set-asides without violating the FHA, COAH regulations and/or Mount Laurel IV.  In 

the next section (section d), I will explain why it is not possible to satisfy an RDP of 174 by 

relying exclusively on traditional inclusionary zoning without violating the FHA, COAH 

regulations and/or Mount Laurel IV.  

33. If the Special Master/Counsel were to attempt to fashion a plan to address the 

RDP of 174 exclusively through 100 percent set-asides, the logical starting point would be to 

start with the 57-unit project from the 2019 HEFSP because the Borough controls the land 

and acquiring land in Englewood Cliffs is very expensive as Mr. Powell explains in his 
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Certification, dated June 29, 2020. 

34. As I made plainly clear in Paragraph 79 of my Certification, dated May 11, 2020, 

Paragraph 79, in response to Fair Share Housing Center’s Motion to Enforce Litigant’s 

Rights,  my evaluation of the economic exposure created by the 57- unit project was roughly 

12.7 million, consisting of (a) $5,570,000 to demolish the existing buildings to allow for the 

construction of 57 new affordable units; and (b) $7,125,000 if the developer of the project 

failed to win the extreme competition for 9 percent tax credits and had to rely on 4 percent 

tax credits. 

35. That means that even if the developer of the project wins the competition for 9 

percent tax credits, there is still a $5,570,000 funding gap necessitating the expenditure of 

municipal monies to make the project realistic in violation of the FHA prohibition against 

compulsory municipal contributions. See Paragraph 8. 

36. To be clear, I anticipate that the Borough will accumulate $2,998,730.38 dollars 

in its trust fund by the end of this compliance period in 2025. However, even if we applied all 

of that to the $5,570,000 million demolition/reconstruction costs, we would still be over 2.5 

million dollars short of covering that $5,570,000 million expense; $5,570,000 million minus 

$2,998,730.38 equals $2,571,269.62. So, even under the most optimistic scenario, we cannot 

generate 57 units of affordable housing without a compulsory municipal expenditure, 

assuming the developer secures 9 percent tax credits, and we apply all of our trust fund 

money to the project. 

37. I base my conclusion that the Borough is likely to have only about $3 million in 

its trust fund upon the following facts: 
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a. In 2018, as part of the Borough’s HE&FSP, the Borough’s Affordable Housing 

Trust Fund was projected to have a total of $5,916,425.17 through 2025, based upon what 

was in the fund prior to the $1.9 million dollar purchase and what I projected at that time. 

b. The Spending Plan estimated the Borough would collect $429,773 in 2019, 

whereas the Borough collected $384,151.90; a shortfall of $45,621.10 for the year. 

c. The Spending Plan again projected the Borough would collect $429,773 in 2020, 

whereas the Borough has only collected $55,072.12 through May 29, 2020; a shortfall of 

$179,072.08 through May 29, 2020. 

d. Although nobody can predict with precision the secondary impacts that the 

devastating and unforeseen Covid 19 virus will have on both residential and non-residential 

development, it is likely to significantly lower the projected receipts into the trust fund. 

e. Furthermore, the Court has issued an Order stating that land is a scarce resource in 

the Borough, which may extinguish any non-residential development in the Borough for the 

foreseeable future. 

f. The Borough’s Spending Plan projected “the average non-residential development 

fees collected by the Borough represents $144,182.11 per year.”    

g. The scarce resource order is projected to further lower the projected revenue into 

the trust fund by an estimated $144,182.11 x 5 ½ years (June, 2020 thru 2025) or 

$793,001.61. 

h. In total, between the unforeseen impacts associated with the Covid 19 virus, the 

known revenue shortfalls in 2019 and the first half of 2020 and the foreseeable impact of the 

scarce resource order on non-residential development, I can reasonably estimate that the 

Borough’s Trust Fund would, in my estimation, be lower by follows: 

1. 2019 Revenue Shortfall   $45,621.10 
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2. 2020 Revenue Shortfall thru 5/29/2002 $179,072.08 
3. Scarce Resource Order    $793,001.61 
4. Total Projected Lost in Revenue  $1,017,694.79 

i. This estimate assumes that single-family residential development will continue as 

projected in the Spending Plan and will not be impacted by the Covid 19 virus or other 

unforeseen conditions. 

j. The Borough’s Spending Plan had projected that the trust fund would have a total 

of $5,916,425.17 through 2025.  The Borough has used $1,900,000 towards the purchase of 

land  (476 Hudson Terrace (Block 513, Lot 7) and 4 Clendinen Place (Block 514, Lot 4) and 

now projects a loss of anticipated revenue of $1,017,694.79.  Therefore, it is now projected 

that the Borough will have $2,998,730.38 in the trust fund through 2025.       

38. A $5,570,000 shortfall presumes that the developer of the project will secure 9 

percent tax credits to infuse 7.1 million into the project. However, according to a recent brief 

by FSHC, over 300 municipalities settled their cases with FSHC. Many municipalities 

include at least one 100 percent project in their affordable housing plans. Therefore, even 

though Dr. Powell testified that the Englewood Cliffs project scored perfectly, there are 

absolutely no guarantees that the developer will secure 9 percent tax credits given the 

extraordinary competition facing developers of 100 percent set-aside projects 

39. Also, the $12.7 million in costs consisting of $5,570,000 in 

demolition/reconstruction costs and 7.1 million from 9 percent tax credits are my estimates. 

The expert for 800 Sylvan, Mr. Otteau, testified that my projected construction cost estimates 

were very low and that the redevelopment of the Borough Police Station and Community 

Center could potentially cost millions greater than my estimate of $5,570,000; 

40. Moreover, my estimates presume that the Borough would be implementing the 

plan. The Court has assigned a Master, an attorney and a Hearing Officer to handle all the 
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issues associated with the project adding considerably more expense. 

41. The 57-unit project also requires work to address the title issues raised for the first 

time at trial. Assuming they can be cleaned up, there is a cost associated with that. 

42. So, clearly, it is not possible to generate 57 affordable units through the 100 

percent set-aside project without forcing the Borough to spend municipal revenues. Even if it 

could, we would still have a 117-unit deficit to create through 100 percent set-asides:174 

minus 57 equals 117.  

43. The main expense with adding additional projects for 100 percent affordable 

housing is land costs. Dr. Powell analyzed the average equalized value of land in Englewood 

Cliffs in the three areas the Borough targeted for its unmet need and concluded that the 

average equalized assed valuation of such parcels (land and improvements) was $4,239,539. 

See Worksheet 1 of Certification of Robert Powell, dated June 29, 2020. 

44.  Assuming a high density of 30 units per acre, the Borough would need to acquire 

an additional 4.06 acres at a cost of $17,665,484 to satisfy the deficit of 117 units. 

45.  These additional costs further highlight that it would not be possible for the Court 

to require the Borough to satisfy the RDP of 174 that it assigned exclusively through 100 

percent set-asides without forcing the Borough to expend its own money to comply 

46. As Dr. Powell has summarized in Table A of his Certification dated June 29, 

2020, the total costs would increase to $44,864,629  if none of the projects are awarded the 

9% tax credits and only the 4% tax credit subsidy were used for the project.    

47. According to Mr. Powell’s analysis in Table A of his Certification, if all three 100 

percent developers secure 9 percent tax credits, there would still be a deficit of $23,265,484.  

48. Clearly, there is no way for the Special Master/Counsel to deliver a compliance 

plan that does not violate the FHA prohibition against compelling a municipality to expend 
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its own money to comply were they to rely exclusively on 100 percent affordable projects. 

d. It is not possible to satisfy an RDP of 174 exclusively through traditional 
inclusionary developments without violating the FHA, COAH regulations and/or 

Mount Laurel IV. 
 

49. As explained in Paragraph 9 and as followed by the Master almost invariably, 

only sites realistic for inclusionary zoning should contribute to the RDP; and, consequently, a 

land-poor municipality should be able to satisfy its RDP by rezoning just some of the sites 

that contribute to it with traditional inclusionary development (20 percent set-asides).  

50. Applying this principle, it is not possible for the Borough to satisfy the RDP of 

174 that the Court assigned by rezoning with traditional inclusionary development some or 

even all of the sites that the Court ruled contribute to the RDP of 174 it assigned to the 

Borough. 

51. Indeed, if the Borough rezoned all the sites that contributed to the 174 RDP the 

Court assigned, that would theoretically generate, at most, 26 affordable units as 

demonstrated on the following chart: 

Site # Block Lot Location Total 
Area 

Net 
Acres

Density Total 
Units 

RDP

17-20 303 35, 36, 
37, 44 

Wood Road/ 
Bolz Street 

 

0.91 0.91 10 9.1 1.8 

21-23 303 40.05, 
40.07 & 

40.08 

Sara Hill Lane 0.67 0.67 10 6.7 1.3 

35 601 14 Kim Hunter 
Road 

 

0.95 0.95 6 5.7 1.1 

36 601 15 Kim Hunter 
Road 

 

1.78 1.78 6 10.7 2.1 

41 603 20 Summit Street 
 

1.04 1.04 10 10.4 2.1 

55-56 802 7.01 & 
7.02 

Floyd Street 1.43 1.43 10 14.3 2.9 

64-65 1009 15 & 16 Laurie Drive 0.69 0.69 10 6.9 1.4 
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67 1101 6 Roberts Road 

 
0.73 0.73 10 7.3 1.5 

29-31 513 
514 

4, 7 
4, 5 

Municipal 
100% 

Affordable 
Housing Site 

2.03 2.03   57 11.4 

        25.6 
 

 52 Also, the above chart assumed there could be 57 units on the municipal site. 

However, due to title issues, this remains unclear. 

54. The reason why zoning all the sites that contributed to the RDP would generate so 

few affordable units is because the Court assigned an RDP of 136 to the new LG site. Said 

another way, almost 80 percent of the 174 RDP is attributable to a fully developed site.  136 

divided by 174 equals 78.16 percent. 

54. Although the Court concluded that a density of 25 per acre should be used to 

calculate the RDP for the new LG site even though COAH found that a density of only six 

per acre was appropriate, nobody can reasonably conclude that rezoning the site at a density 

of 25 per acre with a 20 percent set-aside would generate 136 affordable units or any for that 

matter.  

55. Certainly, neither the Court nor the Master has even suggested that such a 

rezoning would be a realistic source of affordable housing. 

56. In addition to the above, the June 8, 2020 Order invites the Special 

Master/Counsel to select sites for traditional inclusionary development or 100 percent 

affordable projects regardless of whether the sites they select include the sites the Court used 

to generate an RDP of 174 or not. For the reasons set forth below, I do not think it 

appropriate for the Special Master/Counsel to select sites that did not contribute to the 174 

RDP. 
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57. In any event, Englewood Cliffs is a fully developed municipality and has been 

since the Supreme Court decided Mount Laurel I and ruled that the doctrine only applies to 

developing municipalities. Consequently, any sites the Special Master/Counsel select will be 

developed sites unless they select the few vacant sites that the Court ruled would generate an 

RDP of 26-. 

58. To the extent that the Special Master/Counsel selects developed sites, which 

would seem inevitable, and the Special Master/Counsel somehow persuaded the owner or 

developer to use its site for traditional inclusionary zoning, the site would be 

indistinguishable in substance from the 800 Sylvan and Cioffi sites.  

59. Since the Court deemed the 800 Sylvan and Cioffi sites to be unmet need sites, 

there would be no basis to treat these new sites as anything other than unmet need sites. As 

such, clearly they would do nothing to address the 174 RDP the Court assigned.   

60. Even if we assume that the new sites selected by the Special Master/Counsel 

should be RDP sites instead of unmet need sites, the rezoning of those new sites for 

inclusionary development would do nothing to address the 174 RDP the Court imposed. That 

is because, unless the selected sites included the sites that contributed to the 174 RDP, those 

new sites themselves would generate an RDP. 

61.  To illustrate, assume that Special Master/Counsel find enough landowners or 

developers willing to redevelop their land for 870 units with a 20 percent set-aside netting 

174 affordable units. Assume those sites are not sites that contribute to the 174 RDP the 

Court assigned because rezoning all the sites that contributed to the 174 RDP would only net, 

in theory, 26 affordable units. 

62.  Under these circumstances, the additional sites that would be zoned for 870 

units would themselves generate an RDP of 174. So, instead of solving for the 174 RDP the 
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Court assigned, the 870 units would generate an additional 174 RDP and would do nothing 

more than solve for the additional RDP leaving the initial 174 RDP untouched. 

63.  As the facts set forth above clearly demonstrate, the Borough cannot come 

anywhere close to creating a realistic opportunity for 174 units even if it rezoned every site 

that contributed to the 174 RDP the Court imposed using densities the Court deemed 

appropriate. Even if the Special Master/Counsel find new sites, if those sites are not sites that 

generated the 174 RDP, rezoning the new sites for inclusionary development would not help 

address the 174 RDP. 

e. It is not possible to satisfy the 174 RDP through a combination of 
implementing the 57-unit project in the 2019 HEFSP and finding other ways to 

address the 117-unit shortfall without violating the FHA, COAH regulations 
and/or Mount Laurel IV. 

 
64.  The analysis set forth above demonstrates that if the Borough sought to 

comply exclusively through 100 percent affordable projects or exclusively through traditional 

inclusionary zoning, it is not possible to satisfy an RDP of 174 without violating the FHA, 

COAH regulations and/or Mount Laurel IV. 

65.  This section of my Certification, and the one that follows, explore what if we 

tried a combination of 100 percent set-asides and traditional inclusionary development. This 

section of the Certification assumes that we begin with the 57-unit project in the plan and 

expand from there to cover the 117 gap. The next section, Section f, assumes we cut back the 

municipal project to avoid roughly $5,570,000 in demolition and reconstruction costs and see 

if it is possible to satisfy an RDP of 174 within the basic parameters outlined above. The 

answer is “no” here too. 

66.  If we begin with the 57-unit project in the plan and expand from there, it is not 

possible to satisfy an RDP of 174 without violating the FHA, COAH regulations and Mount 
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Laurel IV because we can’t even implement the 57-unit project without violating the FHA 

prohibition against forcing a municipality to expend municipal monies to provide affordable 

housing. 

67.  Even if we could create 57 units through a 100 percent set-aside without a 

FHA violation, we would still have a 117-unit gap: 174 minus 57 equals 117. 

68. Clearly, a plan to address a 174 RDP based upon starting with the 57-unit 

project and going from there does not avoid the impossible violations of law we have 

identified. 

 
f. It is not possible to satisfy the 174 RDP through a combination of scaling back 

the 57 unit project to avoid $5,570,000 in demolition/reconstruction costs and then 
solving for a larger gap without violating the FHA, COAH regulations and/or 

Mount Laurel IV. 
 

69. As Section e demonstrates, the problem with a combination of compliance 

techniques that begins with the 57-unit project causes a FHA violation because it generates 

$5,570,000 in demolition/rehabilitation costs. 

70. However, it is possible to scale back the project to avoid those costs or at least 

drastically reduce them. 

71. More specifically, if I eliminate the need to redevelop the Borough Police 

Station, Community Station and associated off-street parking facilities, I eliminate the 

majority, but not all, of the redevelopment costs associated with assembling the largest 

possible parcel of land owned by the Borough along Hudson Terrace. 

72. However, there remains some redevelopment costs that the Borough (or 

Developer) will have to incur even if a smaller, modified municipally sponsored project is 

constructed on the Hudson Terrace properties.  

73. First, the Developer will have to demolish an existing abandoned office 
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building located on 476 Hudson Terrace (Block 513, Lot 7), which is on one of the two 

properties.  This demolition cost was part of the $5,570,000.     

74. Second, the Borough would still have to vacate a portion of Clendinen Place 

and possibly realign and/or reconstruct the existing underlying public utilities located within 

the Clendinen Place right-of-way if the objective was to achieve the largest developable 

parcel to support the largest municipally sponsored project without requiring the demolition 

of the Borough buildings. 

75. The vacation of Clendinen Place would be required to provide for one 

contiguous parcel that would include the Lions Club Site (Block 514, Lot 5) and the vacant 

surface parking lot at 4 Clendenin Place (Block 514, Lot 4) to be combined with the vacant 

office building at 476 Hudson Terrace.  Collectively this parcel of land is approximately 1.33 

+/- acres. 

76. I estimate that, at the most, approximately 37 units could potentially be 

constructed on the 1.33 +/- acres. 

77. This smaller 100 percent 37-unit municipally sponsored project does 

substantially reduce the costs by eliminating the need to redevelopment the Borough Police 

Department and Community Center, and with that an estimated savings of over  $5,000,000. 

78. However, there are many downfalls with proposing a smaller 37-unit project.  

79. First, in his Certification, dated June 29, 2020, in support of this Motion for 

Reconsideration, Dr. Powell noted that, based on official records from NJ HMFA, very few 

100% affordable housing projects in recent years with unit counts below 40 have been 

funded.  Indeed, the average size of affordable housing projects receiving 9% tax credits 

from 2015 – 2019 was 67 units.,     

80. In addition, as noted above, FSHC recently stated that it has settled over 300 
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affordable housing cases.  While I am not aware of just how many municipally sponsored 

projects are proposed in all these settlements, this will increase the demand for a finite 

number of tax credits and thereby reduce the probability of securing 9 percent tax credits.  

81. Secondly, this smaller 37-unit project now leaves the Borough with an even 

bigger gap of 137: 174 minus 37 equals 137.    

82. As I set forth in paragraph 51, I provided an analysis that, through traditional 

zoning for inclusionary projects, the Borough could satisfy a maximum of 26 units of its 

RDP were it to rezone for inclusionary zoning all the sites that the Court ruled should 

contribute the  Borough’s RDP of 174. 

83. Therefore, even if all these sites were rezoned, we would still have a gap of 

111: 137 minus 26 equals 111. 

84. As explained earlier in this Certification, the amount of revenue to be 

collected into the Borough’s Trust Fund through 2025 has been lowered to about $3,000,000. 

85. Given land costs in the Borough as detailed by Dr. Powell, it is clear that 

buying more land to address the 111 gap would force the Borough to have to expend its own 

money to comply. 

86. Also, since there are no other sites that were part of the trial which generated 

an RDP that can be used to satisfy the remaining 111 units through traditional inclusionary 

zoning, it is clear this plan does not work either. 

87. In conclusion, like the other alternatives I have described earlier in my 

certification, it is not possible for the Borough to propose a smaller, modified municipally 

sponsored project on the Borough owned lands along Hudson Terrace and prepare a Plan that 

would satisfy the RDP of 174 without violating the FHA, COAH regulations and/or Mount 

Laurel IV. 
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88. I can find no combination of techniques that would enable the Borough to 

satisfy an RDP of 174 without a violation of the FHA, COAH regulations and/or Mount 

Laurel IV. Nor can I see how the Special Master/Counsel could come to a different 

conclusion. They have had the Court’s January 17, 2020 decision as long as we have and 

have not shown us how it is possible to satisfy an RDP of 174 without the aforementioned 

violations even in the face of our April 9, 2020 letter inviting them to show us how we are 

wrong.   

g. I am aware of no COAH precedent that provides authority for the actions called 
for by the June 8, 2020 Order  

 
89. The June 8, 2020 order invites the Special Master/Counsel to hunt for new 

sites for 100 percent set-asides or for traditional inclusionary zoning. However, the order 

does not limit the Special Master/Counsel to select only sites that contribute to the 174 RDP 

the Court assigned. 

90.  I am aware of no COAH precedent where COAH authorized its staff to take 

the actions called for in the June 8, 2020 order, i.e., to go hunt for additional sites outside 

those that contributed to the RDP and mandate the municipality to do a 100 percent 

affordable project or traditional inclusionary zoning on that site.  

91.  The Borough has consistently claimed that this Court should be following the 

path set forth in Mount Laurel IV and should not rely on Mount Laurel II superseded by the 

enactment of the FHA and the implementation of same. 

92.  That said, since the Court has apparently relied upon the remedies for 

noncompliance from Mount Laurel II, I have looked at the few cases I could find where the 

trial judge used those remedies. I can find no instance where a Court ordered a Master to seek 
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out additional sites outside those that contributed to the RDP and mandate the municipality to 

do a 100 percent affordable project or traditional inclusionary zoning on those sites.  

93.  I have reviewed a transcript of a deposition of Art Bernard whose opinions 

have carried such weight with this Court and he was quite clear on what he has observed in 

his experience, which highlights the unprecedented nature of the June 8, 2020 order. See 

Exhibit B (containing the portions of the deposition referenced and quoted below).  

94. More specifically, in a line of questions  involving unmet need, Mr. Bernard 

testified that he has never seen COAH or a Master “ever require the municipality to 

approach developers and see if they would be willing to have an overlay on their site 

as a means of addressing their unmet need.” Page 21 lines 7-20. Mr. Bernard also 

testified that he is “certainly not aware” of COAH requiring a municipality “to look at 

the multiple listing service to see is there any site for sale that might be redeveloped 

as an affordable housing site” to address the unmet need. Page 21, line21 through page 

22, line 13. He went on to say that as a Master, he has never required a town to check 

the multiple listing service to address the unmet need. Page 22, lines 14-19. 

95.    Mr. Surenian then asked the following question, adding the issue of sites 

for the RDP to the question and Mr. Bernard responded as follows: 

 During the break my co-counsel reminded me when I was asking 
the questions about, does COAH require municipalities to knock on 
developer's door or approach developers or to look in the multiple 
listing services for purposes of developing an unmet need plan or for 
purposes of determining the RDP? I asked the questions and I 
framed the questions in that way. 

 If we were to expand developers to include land owners and 
people who lease the properties, would your answer be any different? 

A. Land owners who -- no one knew if they – land owners who hadn't 
come forward? 
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matter, said deposition being taken pursuant to 

Superior Court Rules of Practice and Procedure by 

and before JAMES A. KORWAN, Certified Shorthand 

Reporter, (License No. 1800), and Notary Public of 

the State of New Jersey, at the offices of HILL 
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1 A. Yes. 

2 Q. And that's also true for Montvale -- 

3 A. Right. 

4 Q. -- right? And for -- 

5 A. That's the only example that was before -- the 

6 only two examples before COAH. 

7 Q. All right. In instances where a 

8 municipality is seeking a vacant land adjustment, 

9 and developing a plan for the unmet need, did 

10 COAH, in your experience, ever require the 

11 municipality to approach developers and see if 

12 they would be willing to have an overlay on their 

13 site as a means of addressing their unmet need? 

14 A. No. 

15 Q. As I master, have you ever required that of 

16 a municipality? 

17 A. To approach a developer and ask them if they're 

18 interested? 

19 Q. Yes. 

20 A. No. 

21 Q. At COAH has COAH ever required a 

22 municipality seeking a vacant land adjustment 

23 trying to develop a plan for the unmet need to 

24 look at the multiple listing service to see is 

25 there any site for sale that might be redeveloped 
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1 as an affordable housing site? 

2 A. Well, the concept of unmet need is a second 

3 round concept. 

4 Q. Right. 

5 A. I wasn't there during the second round review, 

6 so I don't know what happened. But I'm certainly 

7 not aware of COAH requiring going through the 

8 multiple listings. 

9 Q. My question is, based upon what you do know 

10 about your review of what happened in Round 2, 

11 whether that's the case. And the answer is not to 

12 your knowledge? 

13 A. I think I gave you a complete answer. 

14 Q. Okay. And, as a master, have you ever 

15 required that of a town seeking a vacant land 

16 adjustment? 

17 A. To check the multiple listings? 

18 Q. Yes. 

19 A. I have not. 

20 (Whereupon, Mr. Trautner enters the 

21 conference room.) 

22 THE WITNESS: Good morning, Tom. 

23 MR. TRAUTNER: Good morning. How are 

24 you? 

25 (Discussion off the record.) 
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1 Q. Okay. Anything else? 

2 A. That's all I can remember. 

3 MR. SURENIAN: Okay. What time is it? 

4 THE WITNESS: Need a break. 

5 (Discussion off the record.) 

6 (Brief recess.) 

7 MR. SURENIAN: Back on the record. 

8 Q. During the break my co-counsel reminded me 

9 when I was asking the questions about, does COAH 

10 require municipalities to knock on developer's 

11 door or approach developers or to look in the 

12 multiple listing services for purposes of 

13 developing an unmet need plan or for purposes of 

14 determining the RDP? I asked the questions and I 

15 framed the questions in that way. 

16 If we were to expand developers to include 

17 land owners and people who lease the properties, 

18 would your answer be any different? 

19 A. Land owners who -- no one knew if they -- land 

20 owners who hadn't come forward? 

21 Q. Right. 

22 A. No. My answer wouldn't be any different. 

23 Q. Okay. 

24 A. But thank you for extending this on a little 

25 bit longer, Tom. 
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